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EDITORIAL NOTES. 


THE OcTOBER term in Chancery opens on the 20th. The new regu- 


» lation promulgated by the Chancellor and printed on the front page of 
) the little calendars of motion days, which are in the hands of the mem- 
» bers of the bar, takes effect at that time. The regulation provides that 
| “on the opening day of each term, the Chancellor and Vice-Chancellors 
» will attend at Trenton, and hereafter causes set down for hearing must 
| be argued at Trenton in their order upon the calendar when called, and 
' will not be assigned a special day for argument.” This change in prac- 
» tice has been dictated by a desire to speed the argument and disposition 
© of a class of business which finds its way to the list. If references to 
) the Vice-Chancellors are made at the time of calling the list, and those 
» jadges immediately proceed to the hearing of causes in the separate 


rooms which are provided for them, the entire list would come very near 
to being cleared in one day, leaving the Chancellor not very far in the 
rear with his Prerogative court causes and such matters out of the Chan- 
“eery list as he cared to reserve. Perhaps the bar will not be able to 
" measure up to the situation at once, but it will not be safe for counsel 
having causes on the list to remain away without having some under- 


“stay ding with the opposition. 





Ir Is not perhaps generally known that Lord Chief Justice Russell, 


‘whose address before the American Bar Association at Saratoga, last 


“Month, has been so highly prized, and an account of which appeared in 
the last number of the JouRNAL, is not only an Irishman, but a Catholic. 
He started his professional career as a solicitor in Belfast, but afterward 
established himself in London, at Lincoln’s Inn, and was made Q. C. 
‘Only twenty-four years ago. His wife is of a literary family and has 
Written various tales, but, since her marriage, seems to have forsaken 
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the pen for the varied duties of the domestic hearth. Poor at the begin- 
ning of his legal career, he has, by dint of hard work, gained fame and 
reputation, having worked himself up to the position of Attorney-General 
in both of Gladstone administrations. He was knighted in 1886, made 
a judge in 1894, and succeeded Coleridge as Chief Justice a few months 
later. He is considered the greatest living cross-examiner in England 
and at the} bar was an effective speaker, a logical reasoner and an un- 
rivalled master of legal tactics. He was English counsel in the United 
States Fisheries Arbitration, was counsel for Mrs. Maybrick, and in both 
these cases won renown; but the greatest triumph of his career was the 
vindication of the Irish leaders in the trial of Parnell and his associates 
against the London Times’ A contemporary remarks further, in the 
way of summing up his private character, that “he plays whist with the 
stern inflexibility of Sarah Battle, and is devoted to sports with the love 
of an Englishman, supplemented by the love of an Irishman. He is first 
a Catholic, next an Irishman, and afterward Lord Chief Justice of 
England.” 





THE DECISION of Mr. Justice Depue rendered in the Court of Errors 
and Appeals of this state on June 15, in the case of State, Roebling v. 
Trenton Passenger Ry. Co., (Atlantic Rep. 502), has not been mentioned 
by us heretofore because it was the intention of the JOURNAL to print 
the case entire. It has been crowded out from our pages, however, and 
now it seems proper to call attention thereto, because of the public im- 
portance of the matters involved. This case was a noted one in the city 
of Trenton because of the peculiar circumstances surrounding its incep- 
tion. Mrs. Roebling is one of the best known ladies of society in Tren- 
ton, and, on a cold, winter night, while a party were gathered at her 
house, she went out into the street in party attire and stood in a hole 
being dug by the agents of the defendant, so as to prevent them from 
putting in a certain place a pole upon which were to be strung wires to 
furnish the motors of street cars with electricity. The matter attracted 
a great deal of attention and, of course, resulted in litigation. The de- 
fendant acted under an ordinance passed by the board of public works 
of the city of Trenton, by authority of the Legislative act of 1893, (P. 
L. 1893, p. 241,) the first section of which authorizes street or horse 
railway companies to use electric motors as the propelling power of their 
cars, instead of horses, provided consent of the municipal authorities be 
first obtained. The second section empowers the municipal authorities 
to authorize the erection of poles in the public streets, with wires, for 
the purpose of supplying the motors with electricity, and to prescribe 
the manner in which and places where such poles should be located. 
The prosecutrix, who owned a valuable lot on West State street, asked 
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to have the ordinance set aside, because the erection of poles, etc., on 
her property, without her consent and without payment therefor, was in 
violation of the constitutional mandate prohibiting the taking of private 
property for public use by a private corporation, without compensation 
first made; aud also because the construction and operation of an elec- 
tric railway upon lands owned by her, without her consent and without 
payment to her therefor (she having a title to the middle line of the 
street, subject, however, to the usual easement of the public for the 
purposes of public highway) was also a violation of the same constitu- 
tional provision. She also held that the ordinance was unreasonable, 
because it permitted of a “trolley system which induced vibrations to 
the extent of rattling the windows of her dwelling,” etc. 

Of course the main point in the case belonged to the first objection 
to the ordinance. The right of street railway companies to operate 
railways, under proper municipal ordinances, and also to use the trolley 
system, is too well settled now for private opposition to obtain any stand- 
ing in court, but the question of the erection of poles and stringing of 
wires on the sidewalk, without any compensation to the owner, has not 
perhaps been so well settled. The learned judge does not quote decis- 
ions of other states to sustain his view, but proceeds upon the broad 
ground that the Legislative act properly determined whether it was for 
the public interests and convenience to have the municipal government, 
by ordinance, fix and designate the location of poles with a view to 
proper public use of the streets, and that the owners of lands abutting 
upon a street hold their title subject to the inconveniences and injurious 
consequences, including those occasioned by the noise and vibration, 
resulting from a user, which is consistent with the legitimate and proper 
use to which these public thoroughfares are devoted. If there are 
damages, he says, suit must be brought therefor. It is to be noted that 
the headnote to the case in the Atlantic Reporter is incorrect, and does 
not express the gist of the opinion. 





Tue New York Law Journal calls attention to what it designates the 
“certain bumptious satisfaction” which is observed by some people 
upon the bringing of a suit for $50,000. It says the litigation sounds 
large in the newspapers and it advertises the plaintiff’s attorney and that, 
while there are certain classes of cases in which probably little harm re- 
sults from demanding so large a sum, yet there are other instances in 
which the large demand made tends to “create an atmosphere of un- 
reality and bad faith.” It says: ‘“‘We remember hearing an adroit 
member of our New York Bar, in summing up for the defense in an 
action of tort, make quite effective use of the demand for $50,000 dam- 
ages. It served to give some point to his contention that the cause of 
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action was trumped up; the injury complained of imaginary or grossly 
exaggerated ; the whole litigation sham and unconscionable.” We agree 
with the Journal that it is unwise to ask for a ridiculously exorbitant 
sum. Suit for about the amount which ought to be rendered is what 
should be brought in almost every case, and this always argues the good 
faith of the plaintiff, and, as a rule, will have its influence with the jury. 


In THE Criminal Law Magazine for July-August, the leading article, 
by a lady of the New York Bar, is entitled ‘‘ Duties of District Attorneys 
in Prosecutions,” and expresses in a terse, strong way the well-known 
fact that district attorneys frequently entertain a misconception of the 
duty they owe the public in the trial of criminal cases. The writer of 
the article holds that it is the highest duty of the district attorney to lay 
bare the truth and that he is under no obligation to convict. “It is as 
much his duty to protect the innocent as to punish the guilty.” ‘ The 
state is as much interested in saving the innocent as in convicting the 
guilty.” The abuse to which she refers is, perhaps, a growing one and 
it is well to have the attention of prosecuting officers directed to the sub- 
ject. Without question, scores of men, who are entirely innocent of the 
crime charged, have been convicted because of the relentless energy of 
the district attorney in making out the supposed facts to be the real ones. 
He has pressed the case with not only the utmost industry, but with the 
utmost virulence. He has supposed that his reputation ‘was at stake in 
securing a conviction, and that, if the defendant were acquitted, it would 
be considered that he was unable, because of his inferior abilities, to se- 
cure conviction. This wholly overlooks the fact that the public expect 
a prosecuting officer to deal justly and not to convict an innocent man of 
crime, and that it is possible for him to gain a conviction at the expense 
of his own moral character and by the ruin of the victims cf an unneces- 
sary ambition. 


IT HAS BEEN widely advertised that in the case of Shepherd v. Shep- 
herd, (45 Pac. Rep. 658), the Court of Appeals of Kansas, by holding a 
statute of that state unconstitutional, inferentially declared that hundreds 
of divorces granted during the past twenty years were thereby invali- 
dated. An examination of the case, however, seems to show that this is 
a groundless suspicion on the part of newspapers which have been 
too ready to jump at conclusions. It is true that a statute of 1871, 
which purported to grant parties in an action for divorce “ the right to 
testify in like manner and respecting any fact necessary to be proven as 
parties to other civil actions are allowed to testify,” was declared uncon- 
stitutional because its subject was not expressed in the title of the act. 
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But, after such holding, the court goes on and expressly says: ‘ The 
counsel fur the plaintiff in error in his brief argues this question upon 
the theory that the status of parties and the custody of children and val- 
uable property rights have been adjudicated and settled during the past 
twenty-five years upon evidence authorized by said section 6, and that 
this court should not now declare this section invalid, for the reason that 
such rights will be disturbed thereby ; and cites several Kansas decisions 
to show that our Supreme court has been loath to disturb the rights of 
persons and property by declaring a law invalid which has been in oper- 
ation for a considerable length of time. The results pointed out by. 
counsel cannot follow from a decision declaring this law invalid, for the 
reason that it relates to the competency of evidence of which no advan- 
tage can be taken, except by saving’ an exception to each particular 
ease, and having a review thereof. No rights of property or persons 
already adjudicated and settled can be changed or disturbed. The only 
eases which will be disturbed by this ruling will be those in which this 
question will arise hereafter. We think the law should be that a hus- 
band or wife should be permitted to testify in all actions for a divorce or 
for alimony, or for both ; but it is the province of the Legislature, and 
not of this court, to create the law.” 





THE STATUTORY EXEMPTION OF MUNICIPAL PROPERTY 
FROM TAXATION. 





The general tax law of this state, in enumerating the persons and 
property which shall be exempt from taxation, includes ‘‘the property 
of the counties, townships, cities and boroughs of this state.” (Rev. 
1151, sec. 64.) The same provision appears in the act of May 16, 1894. 
(P. L. 1896, p. 354.) 

The obvious and natural interpretation of these statutes would result 
in the relief of all municipal property from the burden of taxation. As 
was said by Chief Justice Beasley in New Jersey Railroad and 
Transportation Company v. Hancock, 6 Vroom 537, after considering 
statutory exemptions from taxation in the charters of incorporated com- 
panies similar to the one then presented for construction, and the earlier 
cases based upon them: ‘‘ These cases conclusively settled the general 
rule that the property of the corporation was to be free from taxation ; 
and it would seem that upon principle this should have absolved from 
this kind of burden everything which the corporate body had the legal 
right to acquire and hold. This, apparently, would have afforded the 
most definite and practical measure by which to ascertain the extent of 
the immunity of these companies.” 
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This full measure of effect was given to the statutory exemption now 
under consideration by the Court of Errors and Appeals in Trustees of 
Public Schools v. Trenton, 3 Stew. 667, where it is said: ‘‘ Under the 
general tax law of this state, public property, whether belonging to the 
state or its subordinate political divisions, such as counties, cities, towns 
and townships, is not liable to taxation.” 

The same construction is given by other tribunals to statutory pro- 
visions of similar character. 

In Black v. Sherwood, 84 Va. 906, 6 S. E. Rep. 484, (1888), it was 
held that a city lot owned and used by the county and another city as a 
landing place for a ferry maintained by them was within the scope 
of the statute which exempted from taxation “ real estate belonging to 
any city, county or town.” In delivering the opinion of the court it was 
said: ‘‘ The controversy is over the claim of the city of Norfolk to 
assess and tax a lot of ground situated in the said city, and belonging to 
the county of Norfolk and city of Portsmouth. The same is used by the 
said county and city as a landing place for their ferry, established by 
law, between the two cities of Norfolk and Portsmouth, * * * The 
single question is as to the right of the city of Norfolk to tax this prop- 
erty. It is conceded * * * that the constitution of Virginia author- 
ized, and that the legislature has exempted ‘all real estate belonging to 
any county, city or town,’ from the payment of any taxes, (Acts 1881- 
82, p. 382;) * * * Itis clear, we think, * * * that the law 
distinctly exempts from taxation the real estate of a city or county, for 
similar reasons that the real estate of the commonwealth is exempt, the 
former being but political subdivisions of the state, and such property 
stands related to the commonwealth as its own. But, whatever may be 
the reasons of the Legislature, this property is exempted by the plain 
language of the law from taxation, and this is in accord with the ancient 
usage of the commonwealth.” 

In City of Springville v. Johnson, 37 Pac. Rep. 577, (1894,) the ques- 
tion was whether real estate owned by the plaintiff was liable to taxa- 
tion for county, school and territorial purposes in 1892. For many 
years prior to 1892, the plaintiff, a municipal corporotion, was the owner 
of about 900 acres of land, situate within its corporate limits, which was 
not used for any corporate pupose, but was rented for pasturage of 
cattle, from which the city derived revenue. Taxes for county and 
territorial purposes were assessed against this land in 1892, and upon 
failure of the city to pay such taxes, the lands were sold to defendant. 
A bill was filed by plaintiff for a decree that the land was exempt from 
taxation, and that the tax sale thereof was void. The court says: ‘ By 
legal implication and by express statute, it was so exempt. By a gen- 
eral provision the revenue law professes to make any property within 
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the territory taxable. Even in. the absence of any express exemptions, 
it is settled by the authorities that the property of a municipal corpora- 
tion could not be subject to taxation under such general provision. It 
is a principle of interpretation of statutes that they do not apply to the 
sovereign, unless named. The state is sovereign, and all public corpo- 
rations partake of sovereignty, and the rules exempting sovereigns 
apply to such corporations. In Van Brocklin v. City of Tennessee, 117 
U.S. 151, the court uses this language: ‘The general tax acts of a 
state are never, without the clearest words, held to include its own 
property or that of municipal corporations, although not in terms exempt 
from taxation.’ In the case of U.S. v. Railroad Company, 17 Wall. 
322, the Supreme Court of the United States say: ‘A municipal corpo- 
ration, like the city of Baltimore, is a representative, not only of the 
state, but is a portion of its governmental power. * * * Asa por- 
tion of the state in the exercise of a limited portion of the powers 
of the state, its revenues, like those of the state, are not subject 
to taxation ;’ Low v. Lewis, 46 Cal. 550; People v. Doe, 36 Cal. 220; 
Cooley on Taxation, 172; Directors of Poor v. School Directors, 42 Pa. 
St. 21. The statute of the territory contains an express exemption. 
1 Comp. Laws, p. 720, sec. 2,009, sub-sec. 2, provides that ‘All property 
situate in this territory is taxable except * * * (3), property 
owned by this territory or any county, city or school district.’ * * * 
Appellant’s counsel have devoted the greater part of their brief in citing 
authorities on construction of statutes. We do not deem it necessary to 
devote attention to them, for, while they are doubtless good law when 
applied to statutes whose language is ambiguous, in this case the exemy- 
tion from taxation of the property of cities is so clear and expressive 
that there would seem to be no room for any doubt, or necessity of 
resorting to any rule of construction. The exemption is absolute, and 
depends upon no condition but ownership by the city.” 

In City of Meridian v. Phillips, 65 Miss. 362; 4 So. Rep. 119 (1888), 
the land in controversy was the property of the city of Meridian and had 
been used at one time for the location of a pest house. There had been 
no recent occasion to use it. The land was placed upon the assessment 
rolls, was sold for taxes and after the period for redemption had expired, 
the plaintiff (Phillips) bought it from the state and brought an action of 
e‘ectment to recover possession. There was a judgment ‘in his favor 
from which the city appealed. The judgment was reversed. The court 
said: ‘* The judgment of the court below cannot be maintained. It is 
not disputed that the property in controversy belonged to appellant when 
it was attempted to be sold for taxes. Section 468 of the code exempts 
from taxation, among other things, property belonging to the United 
States, or to the state, or to any county, or to any incorporated city ar 
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town in the state. Liability of property to taxation is the basis of the 
power to sell it for taxes; and, where property is exempt by law from 
taxation, it cannot be subjected thereto by any action of the board of 
supervisors, or the officers charged with the assessment and col- 
lection of taxes, and a sale of it for taxes under such circumstances is 
void.” 

These decisions comport with a reasonable and rational interpretation 
of words conferring an exemption, unlimited except by the requirement 
of municipal ownership, and qualified by no restrictive words. 

The language of the statutes in question, and the cases decided in this 
and other states, would without hesitation be accepted as decisive of 
this construction, were it not for the case of Newark v. Clinton, 
a decision of the Supreme court, reported, 20 Vroom 370. The 
controlling principle in that case as expressed by Mr. Justice Parker 
was this: ‘‘ There is no doubt that public property whether belonging 
to a state, a county, a city, a township or a borough used for a purpose 
germane to the objects for which a municipality was created, is not tax- 
able. But to be entitled to exemption from tax, the property must be 
used for such purpose.” The certiorari in that case removed the assess- 
ment of taxes for the year 1881, made on fifteen and one-half acres of 
land, by the assessor of the township of Clinton, in the county of Essex. 
This land was situated in the township of Clinton, and belonged to the 
city of Newark. The facts as they appeared in the case were these: 
In September, 1869, the land in question was purchased by the city of 
Newark, for a burial place for the poor of the city, and the intention 
was to use it for such purpose. At the time of the purchase the prem- 
ises consisted of a dwelling-house and barn, together with seven acres 
of land under cultivation as a farm, one acre of orchard, and seven acres 
and a half of woodland and lowland. Since the purchase of the property 
by the city, and at the time of the assessment in question, it was in the 
same condition and used for the same purposes as when it was pur- 
chased, except that one-half of an acre had been sold by the city, and 
two acres, situated in the southeast corner of the tract, had been fenced 
and separated by the fence and by the woodland from the other part of 
the tract. Within these two acres, thus separated, interments of the 
dead bodies of the poor of Newark had continuously been made—several 
hundred who had been previously buried within the city limits having 
been removed there immediately after the purchase. The graves, at 
the time of the assessment, occupied about one-half of the two acres. 
The assessment in question was upon the entire property. Upon these 
facts the court held that the assessment upon the whole of the property 
was erroneous, and that the assessment should stand upon the true value 
of the premises after excepting the two acres in the southeast corner of 





th 
?! 





the 
om 
| of 
ole 
: is 


ion 
ent 


his 
of 
on, 
he 
er 
ng 
se 
‘X- 


r- 
ad 
od 
of 
he 
al 
1s 


at 


se 


1€ 


of 





MUNICIPAL TAXATION. 297 


the tract which had been fenced and separated from the residue of the 
property. 

The first reason assigned and discussed in the opinion raised the gen- 
eral question of exemption of the property of the city from taxation. 
This reason was disposed of in the language just quoted from the opinion. 
The only authority cited was a case in 3 East. Rep. The effect of the 
exemption clause in the general tax law formed no element in the decision 
of the court. This is apparent from the remarks of Mr. Justice Parker 
on page 373 of the report: ‘The second and third reasons urged for 
setting aside the assessment are that the property in question is a grave- 
yard, or cemetery, and therefore, it is claimed, that no part of it is liable 
to taxation. To sustain this view, the case of City of Hoboken v. 
Township of North Bergen, 14 Vroom 146, is cited on behalf of the 
prosecutor. But that case is not applicable to the question now before 
the court. In that case seventeen acres were declared exempt from tax, 
by a special act. A statute was passed in 1857 (Pamp. L., p. 498,) 
which gave the city of Hoboken express power to purchase the property 
for burial purposes, to be set apart forever for such purposes. After 
the premises, consisting of about seventeen acres, had been purchased 
by the city of Hoboken, and set apart, a supplement was passed, in 
1862, which in direct terms exempted the whole tract from taxation. 
There is no law authorizing the city of Newark to purchase land for 
burial purposes outside the city limits, unless it be the city charter (and 
this is controverted;) but if the city had the power to make the pur- 
chase, there is no special law exempting the property from taxation. 
This case must therefore be governed by the general law on the subject. 
The act ‘authorizing the incorporation of rural cemetery associations 
and regulating cemeteries,’ passed April 9, 1875, (Rev. p. 100) does not 
apply, because there is no corporation in this case, pursuant to said act. 
The sixty-fourth section of the general tax law (Rev. p. 1152) enumer- 
ates the property exempt from tax in this state, and it enacts that 
‘graveyards not exceeding ten acres’ shall be exempt. The act does 
not require as much as ten acres to be exempt, but that the exemption 
shall not exceed ten acres.” 

From these excerpts from the opinion it is evident that the decision 
rested upon the construction of laws relating to cemeteries. No refer- 
ence is made to the statutory exemption of municipal property from tax- 
ation. It is evident that the attention of the court was not directed to 
this provision, and that there was no discussion of the question whether, 
even in the absence of such an exemption, the assessment-in question 
could be sustained under the general tax law. 

The immunity of the property of the state and of its political sub- 
divisions from taxation, does not result from a want of power in the 
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legislature to subject such property to taxation. The state may, if it 
sees fit, subject its property and the property owned by its municipal 
divisions to taxation, in common with other property within its territory. 
But inasmuch as taxation of public property necessarily involves other 
taxation for the payment of the taxes so laid, and thus the public would 
be taxing itself in order to raise money to pay over to itself, the infer- 
ence of law is that the general language of statutes prescribing the prop- 
erty which shall be taxable ‘is not applicable to the property of the state 
or its municipalities. Such property is, therefore, by implication ex- 
cluded from the operation of laws imposing taxation, unless there is a 
clear expression of intent to include it. Cooley on Taxation 131. Hence 
crown lands, and the property of the state, or its political sub-divisions, 
are not taxable under general statutes providing for taxation. Att’y- 
Gen. v. Morris, 2 M. & W. 159; Mersey Docks v. Cameron, 11 H. of 
L. Cas. 443; Inhabitants, ete. v. County Com’rs., 4 Gray 500; Wor- 
cester county v. Worcester, 116 Mass. 193; State v. Gaffney, 5 Vroom 
131; Trustees of Public School v. Trenton, 3 Stew. 667; 2 Dillon Mun. 
Corp. (4th Ed.) § 773, p. 949; City of Rochester v. Town of Rush, 80 
N. Y. 302; City of Nashville v. Smith, 86 Tenn. 213; Galveston 
Wharf Company v. Galvegton, 63 Texas 14; County of Erie v. City of 
Erie, 113 Pa. St. 360; Piper v. Singer, + Serg. & Rawle (Pa.) 354; 
People v. Salomon, 51 Ill. 37; Cooley on Taxation 130 and 131. 

The principle thus enunciated is equally applicable to all public prop- 
erty whether used for a public purpose in the strict sense of that term 
or not. Indeed it is a perversion of language to attempt to distinguish 
between the private and public property of a public corporation. All 
its property, whether actually used for what are generally denominated 
public purposes or not, is in fact used to promote the objects of the erec- 
tion of the municipality, that is the local government of the territory 
within its boundaries. Even if rented for private uses, the income is 
applied for the public purposes of the corporation. To that extent it 
limits the burden of taxation upon the inhabitants. No private profit is 
derived by the corporation or its officers. The land is as truly devoted 
to public use if the income from it flows into the public treasury as if it 
were occupied by municipal buildings. This is in harmony with the 
decisions in other states already considered. 

The learned Justice who wrote the opinion in the Clinton Township 
case was undoubtedly influenced by the long line of decisions in this 
state, construing exemptions from taxation in charters of railroad and 
canal companies. These cases are referable to an entirely different 
principle. The result of these decisions is that companies of that char- 
acter having a general exemption from taxation in their charters can 
claim its benefit only as to such property as is necessary and convenient 














if it 


cipal 
ory. 
ther 
ould 
afer- 
rop- 
state 
€x- 
is a 
ence 
ions, 
tt’y- 
1. of 
Vor- 
oom 
lun. 
, 80 
ston 
y of 
4 5 


rop- 
erm 
uish 
All 
ated 
rec- 
tory 
e is 
it it 
it is 
»ted 
f it 
the 


ship 
this 
and 
‘ent 
1ar- 
can 
lent 





MUNICIPAL TAXATION, 299 


for the operation of the company. An examination of these cases will 
show that they depend upon principles differing from that which should 
govern the case of municipal corporations. Such companies are formed 
for. special purposes involving pecuniary profit to the corporators as well 
as advantages to the public. The taxing power is a sovereign power. 
Exemptions to individuals are in derogation of it. It is proper under 
these circumstances that these exemptions should extend only to property 
used for the purpose for which corporate franchises are conferred. As 
against the state, the exemption should be strictly constructed. This rule 
of construction has no application in the case of municipal corporations. A 
corporation of this character is part of the sovereign power. Itis an agency 
selected by the state to discharge part of its public duties. A privilege or 
an exemption accorded to it by the legislature should be construed with 
liberality. The common law rule is that ‘‘ Everything for the benefit of 
the king shall be taken largely ; as everything against the king shall be 
taken strictly.” Coke’s case, Godbolt, Hobart, C. J. 

In Newark v. Verona, decided at the June Supreme court, 1896, 34 Atl. 
Rep. 1060, a state of facts was presented similar to that under which part 
of the assessment was set aside in the Clinton township case. The court 
accordingly found no occasion for expressly overruling that decision. 
Mr. Justice Van Syckel, however, in delivering the opinion of the court, 
lays down the rule for the construction of general tax laws in this broad 
language: ‘‘ Even in the absence of an express provision exempting the 
property of the state and its political sub-divisions from taxation, such 
property is by implication excluded from the operation of laws imposing 
taxation, unless there is a clear expression of intention to include it.” 
In commenting upon the Clinton Township case, he says: “It must be 
remarked also with reference to this case that the exemption was put 
by the court upon that provision in the tax laws relating to cemeteries, 
and not upon the clause exempting municipal property.” 

A consideration of these judicial utterances impels to the conclusion 
that the Clinton Township case can no longer be regarded as an authority 
upon the construction of this statutory exemption. The legislature must be 
taken to have intended to relieve from this public barden all ‘ property 
of counties, townships, cities and boroughs of this state,” without regard 
to the fact or the character of its use. 

If this conclusion is not adopted this situation results: The property 
of municipal corporations is exempt from taxation where the legislature 
has failed to express a positive intent that it should be subject to such 
burden. Where, however, the legislature has expressly declared that 
such property shall be exempt from taxation, the exemption extends 
only to such part of the public property as is actually used for public 
purposes under legislative authority. The law making branch of the 
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government, in its desire to save the useless difficulties and complica- 
tions which would ensue from the taxation of public property, have 
declared it to be exempt. They have enacted a rule which was already 
a rule of statutory construction. If the Clinton Township case be good 
law, they have, in part defeated, instead of furthered, their object. 
SHERRERD DEPUE. 
Newark, N. J,, September, 1896. 





—+---- 


NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 


Villages—Sewers.—Authority to a village to extend its sewer into 
and across the territory of an adjoining township (P. L. 1891, 124) does 
not authorize the construction of a sewer across the lands of a prosecutor 
lying in a township that at no point touches the boundaries of the vil- 
lage. Whittingham v. Village of South Orange. Opinion by Garri- 
son, J., August 24, 1896. 

Contracts—Nominal damages for breach—Non-suit — ‘‘ Reasonable 
time,”—1. For the bare breach of a contract unaccompanied by proof 
by which actual damage may be inferred or measured, a recovery for 
nominal damages may be had. Held, in such case it is error to non-suit 
the plaintiff. 2. To warrant a non-suit it is not enough that 
the facts are without dispute; the inference that is drawn from 
such facts must likewise be, in a legal sense, indubious, that 
is, one about which reasonable men may not honestly differ. 
3. The question of reasonable time is generally for the jury and 
always so when it rests upon conflicting inferences as to the mutual effect 
of the conduct of the parties to the transaction. N. J. School Furniture 
Co. v. Board of Education of Somerville. - Opinion by Garrison, J., 
August 24, 1896. 

Equity practice—Commitment for non-payment of alimony—Certainty. 
—When a party is committed by an order in equity for the non-payment 
of alimony, a fine and costs, the amount must be specified in the com- 
mitment. Jernee v. Jernee. Opinion by the Cuier JusTICE, Septem- 
ber 16, 1896. 





NEW JERSEY SUPREME COURT. 
(Abstracts of Recent Opinions. ) 





Before Beas.ey, C. J., Dixon and Garrison, JJ.: 

Trespass—Disputed possession of the locus, question for jury.—In an 
an action of trespass to land, the plaintiff, who was owner of the legal 
title, was in actual occupancy of part of the locus in quo offered testi- 
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mony competent to prove that the disputed part of the locus was ri 

the boundaries of the same title deed ; he also testified to acts of entry 
upon and apparent dominion over this part of the locus. Held, that it 
was error to withdraw from the jury the question of his disputed pos- 
session. Willard v. Meeks. Opinion by Garrison, J, Aug. 15, 1896. 





Before Depug, VAN SYcKEL and GuMMERE, JJ.: 

Action—2Joint—Separate owners of dogs.—A joint action will not lie 
against the separate owners of dogs which unite in destroying the prop- 
erty of a third person. Each owner is liable only for the damage done 
by his own dog, and not for that which is done by the dogs which do 
not belong to him. Nierberg et al.v. Wood. Opinion by GuMMERE, J., 
July 3, 1896. 

Judges of Common Pleas—Mandamus.—The act of March 26, 1896, 
reducing the number of judges of the Inferior Court of Common Pleas, 
is constitutional. An opinion will be filed on or before opinion day of 
the next term of the Supreme court. This memorandum is filed to give 
the relator an opportunity to have the case reviewed in the Court of 
Errors in November next, if he desires to do so. If a review is desired 
the court directs pleadings to be filed, and an issue made, which will 
present an opportunity for such review, the case, in the present state of 
the record, not being reviewable. The application for mandamus is de- 
nied. All the judges concur in this conclusion. State, ex rel. Kenny 
v. Hudspeta. Opinion (oral) by Depve, P. J., August 26, 1896. 





NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 





Mortgages—Liens apparently prior—Practical location deeds—Record- 
ing acts.—1. While a mortgagee who admits that there are incumbrances 
prior to his cannot bring them in and compel them to join in the sale by 
lien, if those incumbrances are apparently prior; yet, if he alleges in 
his bill that they are in equity subsequent to his, and asks that they be 
subrogated and made subsequent to his lien, he may bring them into the 
bill to foreclose, to have the title settled at once. 2. By a “ practical 
location ” is meant when two adjoining owners are in some dispute about 
the line between them; they go together to mark it out, build a fence, 
and put other monuments on that line. 3. Modern decisions hold that 
such conduct passes the title, and may be set up at law. .4. Semble, a 
deed witnessing that the parties do mutually agree with each other that 
the boundary line between their several properties shall be fixed and 
determined as follows (describing the line), is good at law, as a convey- 
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ance.. 5. But it is not necessary to determine that question, for such 
deed is undoubtedly good in equity, and binds the parties. 6. Consid- 
ered as a mere contract passing an equitable title (in 1880) the deed was 
within the recording acts, and subsequent incumbrancers are bound by 
such record. Cresse, admx. v. Security Land Improvement Co. Oral 
opinion by Pitney, V. C., June 3, 1895. 

Accounting — A gency— Cross-bill—Impertinence and scandal in answer, 
—1. Where the object of a bill in equity is to secure an accounting of a 
terminated agency, the agreement for which agency contemplated that 
the agent should be paid for his services and have such demand adjusted 
with the accounting, so that by its decree the court may give complete 
relief between the parties, in respect of the agency. 2. Facts stated in 
the answer which are not material to a decision of matter put in litiga- 
tion by the bill are impertinent, and, if reproachful, are scandalous. 
Hutchinson v. Voorhis. Opinion by the CHANCELLOR, August 20, 1896. 

Chattel mortgage—Afidavit—Purchaser and mortgagee—Marshalling 
of Securities. —1. An affidavit annexed to a chattel mortgage stated that 
the “true consideration of the said mortgage is as follows, viz., the sum 
of four thousand eight hundred dollars, cash money loaned by deponent 
to said C. & A., partners, trading, etc., at their request and before the 
execution hereof and now due and owing from them to said deponent.” 
As a fact, for twenty-eight hundred dollars of the consideration, the 
mortgagee was only liable as endorser; and for the other two thousand 
dollars, the money had been advanced to one of the partners, on his in 
dividual account, and not to the firm. Held, that, as against a judg- 
ment creditor of the firm, the mortgage was void for want of a proper 
affidavit under Sup. Rev., p. 491, sec. 4. 2. The statute defines what 
the affidavit must contain, and makes no exception or allowance for mis- 
takes. The validity of the mortgage cannot depend on the honesty of 
an affiant in making an affidavit which is substantially untrue. 3. A 
subsequent chattel mortgagee taking his mortgage with knowledge of 
the true consideration of a prior mortgage on the same chattels, is not 
protected by the Chattel Mortgage act, which only covers mortgagees in 
good faith, that is, without notice; and a prior mortgage not having a 
proper affidavit for want of recital of the true consideration is valid as to 
said subsequent mortgagee. 4.. Nor can a subsequent chattel mortga- 
gee, claiming as a creditor of the firm, have a prior conveyance set aside 
as voluntary, because given to secure the individual debt of one of the 
partners. A mortgagee of chattels cannot, under his mortgagee, attack 
a previous voluntary conveyance by his mortgagor, although he might 
have set it aside had he stood simply upon his rights which the law gave 
him. as a-creditor. 5. There can be no enforced marshalling of securi- 
ties unless the securities to be marshalled are all valid as against the 
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creditor whose security is marshalled. Boice vy. Conover. Opinion by 
Emery, V. C., Aug. 14, 1896. 

Chancery—Interference with Orphans’ court—Insolvency— Compro- 
mise agreement by administrator.—1. Where the administrator has filed 
his accounts and also made application to the Orphans’ court, under 
section 91 of the Orphans’ court act, to have the estate declared insolv- 
ent, and proofs have been taken on both sides in the proceeding. Chan- 
cery should not take cognizance of the cause, unless it is clear that the 
facts relied on to enjoin the prosecution cannot be considered by the 
Orphans’ court in adjudicating upon the application. 2. Semble, that 
the Orphans’ court, under said 91st section, has the right to refuse the 
application of the administrator upon sufficient grounds, either legal or 
equitable, and to apply the principles of equity in determining the issues 
raised. 3. (a) Whether the debts proved against the estate were barred 
by the statute of limitations at the time of the application in insolvency, 
and (b) whether the claims, after being proved, having been purchased 
at a discount by the debtor of the estate or in his interest, and by con- 
nivance with the administrator for the purpose of offsetting against the 
debt, can now be allowed as claims for anything beyond the amount 
paid, are questions which are within the jurisdiction of the Orphans’ 
court to consider and determine, on such application. 4. Allegation that 
the administrator has agreed to compromise a judgment against the 
estate upon condition that he should charge himself with the compro- 
mise amount in his account, and pay it if the account was confirmed, 
does not present a case for the interference of Chancery. While it is 
clear that where there is an agreement by an administrator practically 
to submit the question of the fairness of a compromise to the Orphans’ 
court before it is carried out, the Orphans’ court cannot adjudge in 
advance, or advise the administrator ; yet it is not to be presumed that 
the Orphans’ court will exceed its powers, and should it do so the 
remedy is by appeal. There is no remedy in advance by injunction, 
based upon the theory that the Orphans’ court will proceed beyond its 
powers. McMahon v. Weart, admr. Conclusions by Emery, V. C., 
September 5, 1896. 

Railways—Crossing steam roads in suburban districts—Chancellor’s 
power under act of 1895.—1. The statute (P. L. 1895, p. 462,) requires 
a steam or electric railway where the route crosses an established steam 
railroad to apply to the Chancellor to define the mode of crossing; the 
determination required of the Chancellor by this act is, first, whether an 
undergrade or an overhead crossing, within the route selected, is “ rea- 
sonably practicable ” and required for public safety, and, second, what 
methods and safeguards in crossing shall be observed. The statute does 
not contemplate that the Chancellor shall prescribe any change in the 
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route of an electric road. 2. Where it appeared to the Chancellor that 
both overhead and underground crossings, at the point fixed for crossing 
in the established route, were less feasible and less desirable for public 
safety than an underground crossing would be at a point a short distance 
north of the proposed crossing, but outside of the chosen route; held, 
that the Chancellor had no power to select the latter place of crossing, 
and would not, by deciding upon the most expensive mode of crossing, 
secure by indirection this preferable crossing outside of said route. 3. 
The question of expense as an element in the definition of the reasona- 
ble practicability of the underground or overhead crossing, is dependent, 
in some measure, upon public safety, for if no other crossing will sub- 
serve that safety, expense becomes an insignificant element in the defi- 
nition. And so, on the other hand, if public safety may be secured in a 
crossing at grade, the reasonable practicability of the other crossings, is, 
in a considerable measure, determined by a comparison of their expense 
with the expense of a safe grade crossing. 4. In the present case, the 
following plan of crossing at grade was adopted: Before the new elec- 
tric road constructs a crossing over the old (steam) road, it shall give 
bond to the steam company, conditioned to pay at stated periods salaries 
of competent tower-mer, employed by the steam road, and such other 
expenses as shall be necessary to the efficient maintenance and manage- 
ment of signals and cut-offs, during the continuance of said crossing, and 
shall completely erect the ‘‘ Gibbs” signal system, including the power 
cut-off and the Scotch block or derailing switch, and place it in control 
of the steam railway; then, it shall be permitted, when it shall have 
complied with all lawfully required conditions precedent to give it the 
right to cross, to cross at grade by proper crossings put in place at such 
‘time of the day or night, and in such manner as the steam road may 
designate, as the least injurious to it, and thereafter use said crossing 
in the exercise of the double precautions referred to. The gates now at 
crossing are to remain as an additional safeguard. In re application of 
the Atlantic Highlands, Red Bank and Long Branch Electric Railway 
Co. Memorandum by CHanceLior, August 25, 1896. 

Legacy, Specific—Security—Limitation.—1. Testator gave to his son, 
with conditions, all his undivided one-half interest in a partnership busi- 
ness, and ordered him immediately to take his place as partner, and 
directed the business of the firm to be carried on without delay, hinder- 
ance or interruption of any person or persons whatsoever. Held, the 
gift of the partnership personally was specific, and cannot be depleted 
for the purpose of paying pecuniary legacies. 2. The gift of this busi- 
ness to his son was, in the first instance, absolute, but was cut down (if 
at all) by a limitation over, namely, that in case he should die and leave 
no children, then to the children of the testator’s two daughters. Held, 
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this created an estate given upon a contingency within the purview of 
section eight of the Legacies act (Rev., p. 582), and the son may be 
compelled to give security to the Orphans’ court, as required by that 
act. 3. Held further, that the gift of the partnership interest was not 
the gift of a power to sell his interest in the partnership, but only of the 
power which devolves upon him as agent of the firm to sell the firm’s 
interest in specific property for the benefit of the firm’s business ; where- 
fore the estate vested in him by the will was not such an absolute one, 
as would make the limitation over void. Meis v. Meis. Opinion by 
Reep, V. C., August 25, 1896. 

Partnership—Partition of realty—Assets, how applied—Profits and 
capital.—|. Partnership real estate is regarded as personalty, so far as 
it is required to pay firm debts. 2. As a general rule there can be no 
partition of firm realty, so long as there are firm debts outstanding. This 
rule is to secure the right of each partner to have firm property applied 
to the payment of firm debts, in order that he may be discharged from 
personal liability for them; therefore, if it appears that the realty will 
not be called upon to pay firm debts, a partition of the same may be de- 
creed. 3. Upon the dissolution of a partnership the assets are applica- 
ble to the payment ; first, of the firm debts due to non-partners; second, 
of advances made to the firm by partners; third, of capital contributed 
by each partner. The residue is divisible as profits equally between 
the partners unless a different method of division is stipulated for. 4. 
When, by agreement, each partner had the privilege of leaving in the 
business of the firm as contributions of capital, all or a part of his share 
of the profits set apart to him at the end of each year, then upon disso- 
lution such portions of profits undrawn will be payable as capital. 34. 
When upon dissolution the partners agree upon a valuation of the firm 
assets, at a sum not in excess of the entire amount of the capital which 
has been contributed, and the personal property is turned over to a new 
firm upon the basis of such valuation, and the real estate is retained by 
the members of the old firm, their respective interests in the real estate 
will be in proportion to their contributions of capital. Molineaux v. 
Reynolds. Opinion by Reep, V. C., September 14, 1896. 


NEW JERSEY PREROGATIVE COU RT. 
(Abstract of Recent Decision.) 








Decedent’s estates—Statutory reservation — Exception to executor’s 
account.—1. The family of a decedent does not take title to the reser- 
vation which is contemplated in the 52d section of the Orphans’ court 
act until selection shall be made as the statute requires. 2. Where, by 
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his will, a decedent has directed the payment of his debts and has le 
bequeathed and devised the entire remainder of his estate, a reservation t! 

under the 52d section of the Orphans’ court act will conflict with the will 
and hence cannot be had. 3. An exception to the account of executors b 
must make objection to the justness of the account in charge or dis- a 
charge, and not merely seek the recovery of a demand from the estate. a 
Carey v. Monroe. Opinion by the OrptNary, September 14, 1896. tl 
0 
la 

PENN. R. R. CO. », NATIONAL DOCKS, ETC., COS. 

(N. J. Court of Errors and Appeals. Opinion filed Sept. 16, 1896.) is 
Appeal from Chancery, Effect of—In- to be restricted by the practice of the Eng- re 
junction.—The effect of filing an appeal to lish courts. in 
this court is to prevent the decree in the The decree, whether interlocutory or tk 
Court of Chancery from destroying or im- final, in the court below, will be construed th 

pairing the subject of the appeal or being in and controlled so as to preserve the appel- 
any degree used for that purpose. late cognizance of this court over the entire e2 
The right of appeal in this state is the subject matter, and for this purpose an in- m 
creature of the statute, confirmed by the junction will be deemed to be continued or til 
constitution, and as the creation of the right suspended, or a dissolved injunction re- C 
is given in general terms, such right is not _ vived. fo 
On appeal from order of the Chancellor adjudging the appellants in he 
contempt. in 
The respondent, by condemnation, acquired a right to cross the car- ay 
yard of the appellant by means of a subterranean passageway. To carry ay 
out this project, it was said to be necessary that the tracks of the appel- of 
lant crossing the proposed passageway, be cut and kept open during the or 
progress of the work. A bill was filed to restrain the appellants from fu 
obstructing the complainant in the bill from proceeding with the con- lat 
struction of the passageway, etc., and, after favorable decree, ‘the re- re: 
spondent endeavored to proceed with its work, but such attempt was to 
actively repulsed by the appellant, and which, in despite of the decree, tic 
maintained in its yard passenger cars on its tracks ‘ two’ and ‘ three’ at va 
the place of respondent’s crossing. As this conduct was in plain viola- Cl 
tion of the decree appealed from, on motion the appellant was adjudged sp 
to be in contempt, and it is this latter decree that was brought before no 
this court by this appeal.” th 
Mr. J. B. Vredenburgh and Myr. R. V. Lindabury for appellants. of 
Mr. Charles L. Corbin and Mr. Charles Thompson for respondents. col 
Beascey, C. J.: (After rehearsing the facts, the opinion proceeded.) Ch 
From the statement it appear that the appellant was enjoined from thi 
opposing the making of a certain subterranean causeway through its en 
car yard by the respondent, and that, notwithstanding such inhibition, tin 
the prohibited resistance was made. For that disobedience the appel- de 
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lant has been adjudged to be in contempt, and from this latter judgment 
the present appeal has been taken. 

The appellant does not deny that it disobeyed the decree in question, 
both with respect to its mandatory and its prohibitive command, for it is 
admitted that it did obstruct the respondent in the construction of the 
archway in the manner that had been approved by the Chancellor. In 
this respect its contention was and is that by its appeal these mandates 
of the inferior court had been absolutely suspended, and that the appel- 
lant had the right to wholly disregard them. 

It will be observed, therefore, that the single inquiry on this occasion 
is, with respect to the effect of an appeal to this court from a decree 
rendered in the Court of Chancery. The Chancellor adopted the theory 
insisted on by the respondent, that an appeal has no suspensive effect on 
the operative force of a decision in his court, and in this respect he has 
the support of sundry dicta in our own state and elsewhere. But such 
expressions of opinion were not called for in any of the cases cited, and © 
must be regarded, consequently, as entirely obiter, while at the same 
time it must be conceded that a notion has long prevailed in the Court of 
Chancery that, to a large extent, it is one of its prerogatives to establish 
for this court the boundaries of its jurisdiction. And this assumption 
has exhibited itself not only in the dicta referred to, but also in the more 
imposing form of stated rules of court. When it is provided that an 
appeal shail not, per se, stay an interlocutory decree, and that, when an 
appeal from a final decree has been put in within ten days after the filing 
of such final decree, the same shall be suspended unless otherwise 
ordered, no room is left for doubt that the conviction exists that it is a 
function of the inferior court to regulate and define the force of the appel- 
late process of this tribunal. It is difficult to understand how in right 
reason such a view should have obtained. The only reason that appears 
to have been assigned is, that it is and for a long time has been the prac- 
tice of the court. But when we ask where such a practice has pre- 
vailed, the reply must be that it has prevailed only in the Court of 
Chancery, for it does not seem that it can be claimed that, in any re- 
spect, such a course of law has received the sanction of this court. It is 
not perceived that this court has ever permitted anything to be done in 
the lower court that in any degree has established or curtailed the power 
of this court to control, preserve and to adjudicate the entire appellate 
controversy. All the eases referred to in the opinion of the learned 
Chancellor are to this effect, for every one of them exhibits a refusal of 
this court to give such an effect to an appeal as will have even a tend- 
ency to interfere with the exercise of its appellate faculty. It has at all 
times manifested in this matter a purpose to conserve its authority, its 
decisions in every instance tending in that direction. An example in 

















308 THE NEW JERSEY LAW JOURNAL. 


this line is afforded by the case of Doughty v. The Somerville R. Co., 3 
Hal. Ch. 633, which is a leading authority relied upon in the court be- 
low. There an injunction had been dissolved and a stay ordered by the 
Chancellor until the sitting of this court, and the question was whether 
this court could extend such stay until the hearing of the appeal. The 
argument against such extension was that an order for the continuance 
of the stay was an injunction, which mode of proceeding could be taken 
only by a tribunal exercising original judicature and not by force merely 
of appellate authority. But this contention was overruled on the signifi- 
cant ground that the disputed power belonged to this court as a neces- 
sity, the Chief Justice thus stating the ratio decidendi. Referring to 
this tribunal he says: ‘It may not exercise original power in acquiring 
jurisdiction over the cause. But that jurisdiction once regularly ob- 
tained, this court may exercise original jurisdiction over the parties, 
especially where the proceeding is im rem, and the object of the order to 
maintain unchanged, as far as practicable, the status or condition of the 
subject matter of the controversy during the pendency of the suit. It 
is on the same principle upon which a court of common law, in an action 
of ejectment or dower, will make an order upon the party in possession, 
restraining the commission of waste. And a court of equity, prior to 
the hearing or argument, will upon the same principle grant a tempo- 
rary injunction until the case can be heard. It is an inherent power in 
all superior tribunals essential to the attainment of the object of litiga- 
tion and the ends of justice. I am of the opinion, therefore, that this 
court must of necessity have the power to make the order applied for.” 
And in the same case, in a similar vein, Mr. Justice Randolph thus ex- 
presses his views, saying: “ The right to grant such an order must exist 
in the very nature of things. To deny it is to deny the right of appeal 
in the case; for if we have no power to protect the subject matter of the 
appeal, then is the right nugatory.” Most assuredly this case goes far 
to show that this court is possessed of whatever power is necessary to 
the consummate exercise of its functions. The effect of the inherent 
force of the appeal itself over the decree was not considered. 

With respect to the cases cited from the reports of the decisions in the 
courts of the United States it is considered that such determinations are 
altogether inapplicable, as the force of such appeals is regulated by 
statute and by a rule established by the Supreme court of the United 
States. And so the authorities referred to from New York, Indiana and 
the other states are, in a large degree, subject to the same criticism. It 
is also proper here to remark that each of these adjudications referred to 
had the effect of preserving the subject of appeal, and yet they are in- 
voked to show that after an appeal its subject may be destroyed. 
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It consequently follows, that in deciding the present issue we must 
take as guides our own laws and constitution. 

The subject is not at all complicated. Originally, in 1705, Lord Corn- 
bury, by virtue of his commission as Governor, established a Court of 
Chancery in which he and his council were to preside and were to “hear 
and determine all causes and suits in said court which from time to time 
shall come before them, in such manner, or as near as may be, according 
to the usage or custom of the High Court of Chancery in the kingdom of 
England.” This establishment continued in force until March 28, 1770, 
when Governor Franklin, by virtue of his commission, in 1762, consti- 
tuted himself Chancellor and judge of the High Court of Chancery or 
Equity of New Jersey. Governor Franklin continued in office until the 
constitution of New Jersey was formed, July 2, 1776, and a few months 
after that event, on October 7, 1776, the Legislature enacted that the 
several courts of law and equity of New Jersey shall be confirmed and 
established and continue to be held with the like powers under the 
present government as they were held at and before the declaration of 
independence. (Pat. Laws 38.) 

During this formative period, and for a short time subsequent, the de- 
erees of the Court of Chancery were not appealable, the power of this 
court then being applicable alone to actions in the courts of common 
law. It was not until the year 1799, when our laws were in the hands 
of Judge Paterson for revision, that cognizance was conferred upon this 
tribunal to revise the decrees of the Chancellor. These are the terms 
ot the act referred to: ‘* That after final sentence or decree hath been 
pronounced in any cause or suit in ths Court of Chancery, any person 
who may think himself aggrieved by any interlocutory order, or by any 
final decree in any cause or suit in Chancery, may appeal from the 
Court of Chancery against such order or decree, to the Court of Errors 
and Appeals,” ete. (Pat. Laws 434.) 

Afterwards, in the year 1820, a supplement to this act was passed, 
extending this right of appeal to all orders or decrees not final if made 
within thirty days after the order, ete. 

‘It thus appears that when, in the year 1844, the new constitution of 
this state was established, this court, by force of its original constitution 
and of the then existing statutes, had been clothed with an unlimited 
revisory power over all orders and decrees, whether final or not final, of 
the Court of Equity, and in this situation by the sixth article of such 
new fundamental law, it was provided that ‘‘ The judicial power shall 
be vested in a Court of Errors and Appeals in the last resort in all cases 
as heretofore.” This in effect was a declaration that the appellate power 
of this court should be and remain such as had been given to it by the 
two acts of the Legislature just cited. 











310 THE NEW JERSEY LAW JOURNAL. 


The effect of these two acts are, in my opinion, as plain as anything 


can be. They give the right to any person aggrieved to appeal, that is 


to call upon the superior court to decide whether his rights or property 
shall be affected by the decree in the court below, and if so to what ex- 
tent. The entire purpose and object of the appeal is to preserve such 
rights and property from the ill effects of the decision that is challenged. 
Unless it produces such a result, the procedure is a mere form, and, in 
many cases, absolutely useless form. The suitor, in carrying his case 
up, asks for protection against an erroneous decree; such protection 
is obviously refused to him if the decree can be enforced before its legal- 
ity has been tested by the superior court. In fine, the very essence of 
the remedy by appeal is to prevent, for the time being, the appellant 
from the execution of the existing decree, and this being so, it is indis- 
putable that when the statute grants the right of appeal it grants such 
protection. A decree cannot be used detrimentally to the appellant 
pending the appeal, tor the plain reason that such a use will, for every 
practical purpose, defeat the appellate procedure. 

Deriving from our own statute the right of appeal with the inherent 
force just defined, it becomes unnecessary to examine the remedy as it 
exists in other jurisdictions. In England at the time of the revolution, 
an appeal to Chancery had the effect of wholly suspending all proceed- 
ings in that court on the decree appealed from, so that if we had ob- 
tained by inheritance the appellate jurisdiction of the House of Lords, 
such would have been the force of this remedy with us at the present 
time, for the change subsequently made in this respect in the English 
practice by a rule of the House of Lords could have had no effect upon 
our procedure, inasmuch as such rule was ordained some time after our 
separation from the mother country. But the legislation referred to does 
not impart to this court an appellate power similar to that possessed by 
the English court of last resort, or similar to that of any other court, but 
confers the prerogative, unrestricted by reference to practice or model. 

Touching the contention which occupies so much space in the briefs 
of counsel, that a power rests in the discretion of the Chancellor to exe- 
cute or to refrain from executing the decree in his court during the 
pendency of the appeal, the conclusive answer is that such a function 
would be wholly inconsistent with the paramount cognizance given to 
this court over the subject. Such a theory would have the effect of re- 
ducing the absolute right of appeal, so clearly created by the statute, to 
a merely conditional right, such condition being the pleasure of the 
Chancellor. If the inferior court can destroy the subject of the appeal, 
it necessarily follows that the remedy is not of right, but of grace. By 
acceding to such a doctrine this court would abnegate the greater part 
ot its authority in this domain vested in it by the Legislature and the 
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IN RE ASSESSMENT FOR PENNINGTON AVENUE. 3II 


constitution. That such would be the result, the present case exhibits a 
conspicuous proof. The decree, as it stood when the appeal was filed, 
enjoined the appellant to refrain from opposing the cutting of its tracks 
and to facilitate such cutting by the removing out of the way certain of 
its trains. To preveut such cutting, which the appellant claimed would 
be an irreparable injury, this appeal was interposed, but the Chancellor 
maintained that unless he himself intervened the decree was in full force 
and must be in all respects submitted to. In other words, the judicial 
doctrine was that although the appellant had taken the proper steps to 
place before this court the question whether such cutting was justifiable, 
that, nevertheless, the appellant must stand by and quietly submit to the 
destruction of the ground of its appea!, and must even actively assist in 
such destruction. 

I think it clear that such an hypothesis as this is a manifest invasion 
of the rightful jurisdiction of this court, for it deprives it of the ability 
to render anything more than a merely nominal decree in the given case. 

In the case before us, therefore, the opinion of this court is that the 
decree in question lost, for the time, all its force, and that the appellant 
could not fall into contempt by resisting its execution. 

It is likewise the opinion of this court that an appeal in all cases will 
have that effect given to it which shall be necessary to preserve the sub- 
ject to which the appellate procedure relates in such a condition as_ will 
enable this court to render an efficacious decree in the premises. That 
for this purpose an injunction decree will be suspended or continued, or 
a previous injuncion revived, by the act of filing an appeal, whenever 
such construction shall be necessary for the end just stated. 

Let the decree before us be reversed. 





IN RE ASSESSMENT FOR PENNINGTON AVENUE, 
(N. J. Supreme Court, August 24, 1896.) 


Classification of cities—Hffect of passing _unless in those respects in which their struc- 
from lower to higher grade.— When cities ture may be out of harmony with those pos- 
pass from a lower to a higher grade, they _ sible statutory regulations appertaining to 
lose no part of their permanent fabric, the class into which they enter. 

Case certified from Passaic Circuit court. 

By the statute entitled: ‘“‘An act to provide for a board of assessors in 
cities of the third class,” passed May 12, 1890 (P. L. 1890, p. 327), it 
was enacted that in all cities of the third class it should be lawful for 
the common council to pass ordinances to provide for the creation of a 
board of assessment to consist of five members; which board should per- 
form the duties then devolving by law upon assessors of taxes or boards 
for the assessne2at of taxes; the office of assessor and board for the 
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assessment of taxes theretofore existing were declared to be abolished 
in any city that should by ordinance create a board of assessment of 
taxes under that act. 

The board so created was by section 2 of the act declared to have 
exclusive control and charge of all awards for damages in the taking of 
land, etc., and it was declared that it should make all assessments for 
benefits for local improvements, including the construction of sewers and 
the macadamizing of streets. 

Assessments are required to be confirmed by the Circuit court of the 
county in which the city is located. Seetion 4. 

The city of Passaic duly adopted this act by ordinance passed March 
19, 1891, and has since that time had all its assessments for taxes and 
for sewers and other local improvements made by such “ board of assess- 
ment of taxes,” created by ordinance under the statute aforesaid. 
By the census of 1890, which was officially promulgated April 17, 
1891, it was disclosed that the city of Passaic had become a city of the 
second class. The ordinance which created the board was passed prior 
to the promulgation of the census; and it was held by the Supreme 
court of this state that the ordinance was effective, although the city 
actually had a population of over 12,000 at the time it was adopted. 
The supplement to the act for the classification of cities, approved April 
20, 1891 (P. L. p. 306), expressly provides that a census shall be 
applicable to the cities in question ninety days after the official promul- 
gation thereof. In re assessment for Passaic, 25 Vr. 156. 

The city of Passaic, therefore, became a city of the second class on 
July 17, 1891. That day found Passaic with a board of assessors prop- 
erly constituted and organized, under an act, in terms applicable to 
cities of the third class only. The certificate of the Circuit court raised 
the question, whether the powers conferred upon the board of assessors 
were thereby abrogated; or whether they continued just as they were 
prior to the change in classification. 

Argued at June term, 1895, by Mr. John W. Griggs for the city of 
Passaic, who cited In re Petition of Cleveland, 23 Vr. 188; 22 Vr. 319; 
P. L. 1891, p. 306; P. L. 1895, p. 792. 

The opinion of the court was delivered by 

Beastey, C. J.: The city of Passaic, being a city of the third class by 
force of the act of 1890, created a board of assessors. By this act the old 
board was permanently abolished and superceded. By increase of pop- 
ulation Passaic became a city of the second class, and the question is, 
whether, by reason of such trauslation, the board appointed in the manner 
mentioned has lost its existence. 

This the only question, and it seems to me that it should be answered 
in the negative. 
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When cities pass from a lower to a higher grade they lose no part of 
their permanent fabric, unless in those respects in which their structure 
may be out of harmony with those possible statutory regulations apper- 
taining to the class into which they enter. In the instance in hand, I 
regard the creation of this board of assessors in pursuance of the empow- 
erment of the act of 1890, as producing a structural change in the con- 
stitution of Passaic. There is no indication in the act that the change 
was to be transient—the old board was permanently abolished. 

Taking this view, the assessment in question should be affirmed. 





CHARGE TO GRAND JURY ON ELECTION BALLOTS. 


(Essex Oyer and Terminer, September 15, 1896.) 


DepvuE, J.: A pamphlet prepared under legislative authority for the 
instruction of election boards contains the election laws, with amend- 
ments embodied showing the state of the law at the present time. An 
inspection of this pamphlet will disclose the fact that the legislation on 
this subject has covered the entire field, from the election of delegates to 
primary meetings to the final act of the board of canvassers and secretary 
of state in certifying the result of an election. My purpose at this time 
is to direct attention to those statutes which prescribe the mode of con- 
ducting primary elections and the preparation and distribution of official 
ballots for use at the polls. 

After reviewing the various acts passed since 1878, he continued: 

Ou an examination of the statute it will be perceived that from the 
first step in the choice of public officers, the election of delega:es to 
select the candidates, down to the consummation of the object of holding 
an election in the certification of the election of the officers chosen, the 
law provides the most stringent regulations, and ample means for pun- 
ishing fraudulent practices and conduct that may impair or imperil the 
honesty and fairness of popular elections. 

With respect to the preparation, printing and distribution of official 
ballots and envelopes. the law is expressed with precision. By section 
32 of the Ballot Reform act of 1890, as amended by the act of 1892, it 
is made the duty of the county or municipal clerks to provide and cause 
to be printed the official ballots and envelopes in the manner and form 
prescribed. The statutory prescription is that all ballots prepared by 
any county or municipal clerk for any election to be held within his 
county or municipality shall be printed on plain white paper, to be of 
uniform size, quality and type, and of such thickness that the printing 
thereon cannot be distinguished from the back of the ballot, and without 
any mark, word, device or figure thereon, except as in the act provided. 

Section 33 as amended by the act of 1893 prescribes what shall be 
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printed on the back of the ballots and the number of ballots to be pro- 
vided. Section 34 as amended by the act of 1891 provides for official 
envelopes to be provided and furnished by the county or municipal 
clerks, of the size, kind and description therein prescribed, and also for 
the manner in which the printing of the said envelopes shall be done. 
These official ballots and envelopes it is, by section 35, made the duty 
of the clerk to deliver to the clerks of election districts in sealed pack- 
ages. By section 37 as amended by the act of 1892 any qualified voter 
may procure from the clerk of the county or municipality a specified 
number of official ballots to be printed and ready for delivery to such 
voter or his agent at the office of sueh county or municipal clerk at least 
four days before the election at which said ballots are intended to be 
used. And such ballots so printed and delivered by any such voter 
may, by sectivn 38, be distributed before election day and be voted by 
any voter desiring to do so, under the restrictions and regulations there- 
inafter prescribed. Section 40 provides that all ballots shall be printed 
and in the possession of the county or municipal clerk at least five days 
before the election, and subject to inspection and examination by the 
candidates and their agents; and if any mistake be discovered, it shall 
be duty of the county or municipal clerk to correct the same without de- 
lay by causing new ballots to be printed in place of those found to be 
inaccurate or incomplete, and those found to be inaccurate or incomplete 
shall be destroyed. Section 45 enacts that whenever it shallappear that 
any error or omission has occurred in the printing of the ballots by any 
county or municipal clerk, any voter resident in the county where the 
error or omission occurs may present to the Justice of the Supreme 
court holding the Circuit court in and for said county a verified state- 
ment setting forth such error or omission, and said justice. being satis- 
fied thereot, shall thereupon summarily by his order require the county 
or municipal clerk to correct such error or show cause before said justice 
at the shortest possible day why such error should not be corrected. 
Section 64 enacts that if any printer employed by any county or 
municipal clerk to print the official ballots and envelopes, or either or 
any of them, for such clerks, or any person engaged in printing the 
same, shall appropriate to himself or give or knowingly permit to be 
taken any of said ballots or envelopes by any other person than 
such county or municipal clerk or his duly authorized agent, or 
shall print or cause to be printed any official ballot or envelope in any 
other form than that prescribed by such county or municipal clerk, or 
with any other names thereon, or with the names spelled or the names 
or printing thereon arranged in any other way than that authorized and 
directed by this act, such person so offending shall be guilty of a misde- 
meanor, and on conviction thereof shall be punished by fine not exceed- 
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ing $1,000 or imprisonment not exceeding five years, at the discretion 
of the court before which conviction is had. 

The ballots so furnished on the requisition of a qualified voter are not 
ballots especially prepared for that purpose; they are only a specified 
number of official ballots prepared and printed, as other official ballots, 
and to be delivered only to the county or municipal clerk or his duly 
authorized agent, and not to any other person, and are to be subject to 
inspection, examination, correction and judicial supervision, as provided 
for in sections 40 and 45. Such ballots differ from other official ballots 
only in the fact that they are printed at the expense of and are to be 
delivered to the qualified voter making requisition for them four days 
before the election, instead of being transmitted to election officers, as 
provided for by section 35. 

The duty to examine the ballots and correct errors in them is a duty 
to be performed for the security of voters, that they may not be deprived 
of the elective franchise through no fault of their own, and is on a parity 
with the duty of the clerk to give out ballots to the voter making the 
requisition for them. And every public officer upon whom any duty is 
imposed by the Ballot Reform act, who wilfully or negligently violates 
his duty, or who neglects or wilfully omits to perform the same, is, by 
section 62, made guilty of a misdemeanor. 

It will be observed on an examination of the several statutory pro- 
visions on this subject that the duty of preparing and causing to be 
printed and of delivering the official ballots, whether to election officers 
or to voters who may order the same, devolves exclusively upon the 
county or municipal clerk, and that the duty of such officials in the 
premises cannot be delegated to or usurped by any other person. 

These statutory provisions are not statutes passed in terrorem, to be 
violated with impunity, nor can they be treated as legislative measures 
adopted to gratify public sentiment with the delusion that the most 
sacred right citizens possess, the right to choose their own officers, was 
thereby adequately protected and secured. 





DIX v, MOONEY. 
(District Court of Elizabeth, September 14, 1896.) 


Tenancy—District court summons—Amendment. 


Mr. Dix pro se. 

Mr. Connolly appeared for defendant. 

The defendant was given a month’s notice to quit. The notice called 
for the vacation of the ‘‘lower portion of the house No. 53 West Jersey 
street, in the city of Elizabeth.” The summons described the premises 
as the ‘‘ house and premises No. 53 West Jersey street, in the city of 
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Elizabeth.” On the return day counsel for the defendant moved to have 
the proceedings dismissed on the ground that there was a fatal discrep- 
ancy between the notice to quit and the summons, in describing the 
premises. The defendant occupied the premises mentioned in the 
notice, or part of the premises mentioned in the summons. 

JUDGE ATWATEKR said he would allow the summons to be amended, 
under the District Court act. (General Stat. Vol. 1, 1233.) 





JOHN G. HOPPER ET AL. v. JAMES G. HOPPER ET AL. 


(New Jersey Court of Chancery.) 
Bill to set aside deeds—F raud—Paresis. 


Mr. Peter W. Stagg tor complainants. 

Mr. Cornelius Doremus for defendants. 

Two separate suits were brought to set aside two deeds made by Gar- 
ret I. Hopper and wife, Dezember 1, 1887, to two of his sons, James and 
Abram, in Bergen county. Complainants contended that when the deeds 
were executed, the grantor was so afflicted with paresis, that he did not 
comprehend the import of his act, and was fraudulentiy prevailed upon 
to sign and acknowledge them. 

The CHANCELLOR in his opinion dwells on the subject of paresis and 


held that, although in certain stages of the disease the grantor may 
have been unable to properly execute an instrument, yet at other times 


the disease admitted of his capacity to execute a deed and that, at the 
time of the execution of these deeds, although his intellect was to some 
extent impaired and weakened, it was not so far impaired as to deprive 
him of the capacity to understand the deeds and th» import of his act. 

The subject of any alleged fraud is also gone into, and he finds that 
the complainants have failed to make out their case. 





MISCELLANY. 





“May it please your honor, for seven 
years you have paid us fortnightly visits, 
and the calendar informs us that this is to 
Owing to the creation of an additional | be your last official visit. Your friends of 


VICE-CHANCELLOR PITNEY AT 
CAMDEN, 








Vice-Chancellor, Vice-Chancellor Pitney 
held his last session in the Camden cham- 
bers on September 14. The Camden Bar 
Association, desiring to show its apprecia- 
tion of his services, deputized Judge Joline 
to make an address, who, in part, said : 





the Camden Bar bid me to say to you, as 
you go, God speed you, as they recognize 
that you have brought integrity and hon- 
esty to the judicial branch of this court. 
The young man has received equal consid- 
eration with the loftiest and most accom- 
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plished member of the bar; your friends 
ask you to accept this silver cup, and may 
your ways be ways of blessedness and 
peace.” 

Vice-Chancellor Pitney was more than 
surprised, and with much emotion he re- 
sponded and said: “I was never so much 
taken back; my feelings are too full for 
utterance; I have had always a high re- 
gard for the members of the Camden Bar, 
and if anything unpleasant has passed be- 
tween members of the bar and myself I have 
always been extremely sorrowful. Since my 
coming here the Camden lawyers have im- 
proved, and to-day are better able to do jus- 
tice to their clients than they were seven 
years ago.” 

He then took the silver cup and said he 
would always cherish it as a token of pleas- 
ant recollections of the Camden Bar, and his 
happy parting with its members. 





GRAND JURY’S DUTY, 





At the September term of the Camden 
court, Mr. Justice Garrison stated that one 
of the duties of the grand jury was the in- 
spection of public buildings. “The cus- 
tom,” said he, “has been to file reports 
bearing on the condition of the public 
buildings. The report, however, was oniy 
the expression of twenty-three gentlemen, 
but, however, the custom should not be 
abated. If the jury find a nuisance existing 
in any of the buildings it is their duty to 
either find an indictment or no bill. If a 
nuisance exists it would be their plain duty 
to find an indictment, and the offenders 
should be punished and the nuisance abated. 
If you wish to follow the usual custom, all 
very well; it isa harmless proceeding.” 





COLLECTIONS OF N. J. STATUTES, 





Mr. Francis B. Lee, of the Trenton Bar, 
is the author of a four-page “Outline His- 
tory” of the various compilations and re- 
visions of the New Jersey Statutes, which 
has been prefixed to the new General Stat- 
utes of New Jersey, the third \olume of 
which is expected to be out shortly. We 
learn, that Mr. Lee has sufficient data for 
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an extension of this history to the limits of 
a modern pamphlet, and it is to be hoped it 
will be published. 





RECENT DEATHS. 





The well-known Trenton Justice of the 
Peace, Jesse E. Bodine, died September 16, 
in his seventy-third year, from heart 
trouble. He ormerly conducted Bodine’s 
Express Company, between Trenton and 
Philadelphia. 

Mahlon Hutchinson, Esq., died at his 
home in Bordentown September 10, at the 
age of seventy-three. He was one of the 
most prominent men in the county and was 
probably the wealthiest. He was held in 
high esteem by all who knew him and his 
death is very generally mourned. He was 
born in Philadelphia, though he early iden- 
tified himself with the interests of Borden- 
town. Educated under the tuition of Dr. 
Samuel Hamill, at Lawrenceville, he en- 
tered the sophomore class at Princeton in 
1840. In 1841 he entered upon his legal 
studies with the late Chancellor Henry W, 
Green, being admitted as attorney at the 
May term, 1845; and counsellor at the Feb- 
ruary term, 1854. Mr. Hutchinson was a 
member of the old-time Whig party, and 
naturally became identified with the later 
Republican organization. In 1853, as a 
Whig, he represented the first district of 
Burlington county in the Legislature, serv- 
ing during two years upon the judiciary, 
educational and insane asylum committees. 
From ]860 to 1865 he was prosecutor of the 
pleas for Burlington county. In educational 
and philanthropic circles Mahlon Hutchin- 
son was well known. For years he was 
president of the board of trustees of the 
Bordentown Female College, a director of 
the First National Bank of Trenton and an 
active promoter of the Pemberton and 
Hightstown, now the Union Transportation 
Company’s road. On February 23, 1848, 
he married Amy N., daughter of Caleb 
Shreve, of the old Burlington county fami- 
ly. One son, John P. Hutchinson, a mem- 
ber of the bar, resides at Georgetown, N. J. 
His wife was formerly Miss Alice Newbold. 

Ex-Judge Hiram C. Clark, of Sussex 
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county, died September 7, from a fatal acci- 
dent whille gunning. His gun was prema- 
turely discharged, the shot cutting off an 
artery near the elbow and he died from loss 
of blood, a few days later. He resided in 
Newton, was a Democrat in politics and had 
served on the board of freeholders, 1875-’77, 
state assembly, 1868-’70; was lay judge of 
Sussex, 1880-’88 ; was director of the Sussex 
National Bank, and was otherwise a leading 
public man and valued citizen. 





FISH AND GAME LAWVS, 





The Board of Fish and Game Commission- 
ers have published for the guidance of sports- 
men, a resumé of the New Jersey fish and 
game laws, as follows : 

OPEN SEASONS. 

[The penalties are for each animal un- 
lawfully taken or had in possession. In 
case of non-payment of fines and costs the 
convicted are subject to imprisonment. ] 

Hare, rabbit, quail—Between the tenth 
of November and the first of January, in- 
clusive. Fine, $20. 

Woodcock—The month of July, and 
from the first of October to the tenth of 
December, inclusive. Fine, $20. 

Gray, English or Wilson snipe—The 
months of March, April and September. 
Fine, $20. 

Ruffed grouse and partridge, European 
grouse, partridge and pheasant. The first 
of October to the tenth of December, in- 
clusive. Fine, $20. 

Reed bird, rail bird or marsh hen—The 
month of September. Fine, $20. 

Gray, fox or black squirrels—The month 
of September and from the tenth of No- 
vember to the tenth of December, inclu- 
sive. Fine, $20. 

Grass or upland plover and dove—The 
months of August and September. Fine, 
$20. 

Dealers have thirty days after the close 
of the season in which to dispose of the 
above mentioned game. The following 
game and fish may be sold at any time 
throughout the state, provided the capture 
did not take place within the closed season. 
Deer—Between the twenty-fifth of Octo- 


THE NEW JERSEY LAW JOURNAL. 











ber and the fifth of November, inclusive, 
Fine, $100. 

Geese, duck and other web-footed wild 
fowl—Between the thirtieth of September 
and the first of May, inclusive, but at no 
time from vessels propelled by steam or 
sail. Fine, $20. 

Brook trout—Between the first of April 
and the fifteenth of July. Fine, $20. 

Black bass—Between the thirtieth of 
May and the first of December. Fine, $20. 

Pickerel— Between the first of May and 
the twentieth of February. Fine, $20. 

WHAT IS ALWAYS UNLAWFUL. 

To take or to attempt to take any game 
except by the use of guns held at arm’s 
length. Fine, $50. 

To take or to attempt to take any fish in 
any manner, except with hook and line, 
excepting spearing of eels, suckers and carp, 
taking minnows for bait with a seine not 
more than twenty-five feet long and taking 
eels with pots or baskets or weirs between 
the fifteenth of September and the first of 
November, and excepting also, but only as 
to the tributaries of the Delaware above 
Trenton falls and the streams flowing into 
such tributaries, the taking of catfish and 
eels with eel weirs and baskets and setlines 
between the fifteenth of August and the 
first of November. Fine, $50. 

To have trapped game in possession. 
Fine, $20. 

To hunt on Sunday or carry firearms in 
the fields or woods on Sunday. Fine, $20. 

To pollute streams or use medicated bait 
or explosives of any kind for the taking of 
fish. Fine, $100 to $500. 

To draw off waters to take fish. Fine, 
from $25 to $250. 

To use set lines in waters inhabited by 
pickerel, bass, perch or trout. Fine, $25. 

To permit the erection or maintenance of 
unlawful contrivances, for taking game and 
fish ; applies to lessees or tenants of lands. 
Fine, $25. 

To capture, kill, injure or to have in pos- 
session any birds excepting English spar- 
rews, cranes, hawks, crows, ravens, crow- 
blackbirds, kingfishers and red-winged black- 
birds. Fine, $20. 

To hunt geese, ducks or any web-footed 
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wild fowl, except between one hour before 
sunrise and one hour after sunset. Fine, $25. 
To catch or keep trout less than six 
inches in length, or black bass less than 
nine inches in length. Fine, $20. 
To hunt on posted land. Fine not less 
than $10. 





NEW LIBRARY BOOKS. 





The following are among the new books 
recently added to the State Law Library : 

Nelson on Divorce and Separation. 

Russell on Crimes. International (1896) 
edition. 

Transfer of Land Act, 1890. By Dufty 
and Eagelson. ’ 

Foster on the Constitution. 

Maupin on Marketable Tale to Real 
Estate. 

Bishop’s New Criminal Procedure. Fourth 
Edition. 

State Trials, N.S. Vol. 7. 

English Ruling Cases. Vol. 8. 





MASTERS IN CHANCERY, 





The Chancellor has appointed the follow 
ing gentlemen to be Masters in Chancery : 
Aaron E. Burr, Constant Lincoln DeWitt, 
Bernard J. Higgins, Joseph Douglass, Jr., 
William B. Kinney, Henry J. Morris, 
Charles H. Blohm, Frederick A. Borcher- 
ling, George Whitefield Betts, Jr., Wayne 
Dumont, John L. Rankin, William A. 
McKenna. 





BOOK NOTICES. 





GENERAL STaTuTEs OF NEW JERSEY, pub- 
lished under authority of the Legislature 
by virtue of an act approved April 4, 
1894, and a supplement thereto approved 
March 24, 1895, in three volumes. Fred- 
erick D. Linn & Co., Jersey City, N. J., 
1896. 


This is the first consolidation of the stat- 
utes since the Revision which was pub- 
lished in 1876, and is a work for which the 
profession, as well as the numerous city, 
county, township and other officials, have 
been waiting for sometime. The work has 
been compiled and edited by Mr. Garret D. 
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W. Vroom and Mr. William M. Lanning, and 
contains nearly four thousand pages. It is 
the result of two and a half years of unre- 
mitting labor by these gentlemen, and their 
experience in the work of compiling and 
editing the Revision and the Supplement to 
the Revision has given them exceptional 
qualifications for the preparation of this 
large and handsome work. We have also 
seen the Statu:es bound up in six volumes: 
the first five volumes containing the Stat- 
utes and the sixth the Table of Cases cited 
and the Index. The paging of these vol- 
umes is indicated upon the backs of the 
books, and in this form the Statutes are ex- 
tremely handy. So far as durability is con- 
cerned, the six volume set will also prove 
more satisfactory than the set made up of 
three large and bulky books. The editors 
have made some valuable improvements in 
classifying the acts which formerly were 
published under the head of Municipal Cor- 
porations. The acts relating exclusively to 
boroughs are published under the title of 
Borough Commissions; under the title of 
Cities, those which relate exclusively to 
cities; under Towns those which relate to 
towns; continuing this plan for townships, 
villages, etc, and the acts which relate to 
two or more classes of municipal corpora- 
tions fall under the heading of Municipal 
Corporations. Separate titles have also been 
adopted for fire and police, police courts 
and magistrates, public parks, and al] the 
acts relating to taxes and assessments have 
been collated under the title of Taxes and 
Assessments. 

The first five pages of the work are taken 
up by the outline history of the revisions 
and compilations. This is followed by the 
Constitution of the United States, the Con- 
stitutions of New Jersey, 1776, 1844 and 
1875, then follow the General Statutes, then 
the List of Repealed Acts and List of 
Omitted Acts, and a Table of Cases cited, 
together with the Index. 

We have also examined the notes and 
abstracts of decisions with much care. 
These are printed as foot-notes, and are full 
and explicit, and well worth more to the 
profession than the price of the volumes, 
for they form a ready aid and index to re- 
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ported cases bearing upon these statutes. 
The books are finely printed, on the best 
paper, and are strongly and substantially 
bound. The annotations are similar to 
those which appeared in the Revision and 
the Supplement to the Revision, but are 
more numerous, while the section numbers 
are printed in  broadface, heavy type, 
thus enabling one to find a given section 
with ease. 

Hopkins’ Hanp-BooK ON THE LAW OF 
Reau Property, by Earl P. Hopkins. 
St. Panl, Minneapolis. West Publishing 
Co. 1896. 

Mr. Hopkins has given to the profession 

a practical book on the law of real property, 

and in this work he has limited his state- 

ment of the history of the law to practical 
points. Asa result the book will be appre- 
ciated by the busy lawyer and especially by 
the student. We have found that students 
like the arrangement adopted by the au- 
thors of the works published in the Horn- 
brook Series. This is due to the manver in 


which the principles are stated and also be- 


cause of the construction of the work itself. 
The author has paid special attention to 
such branches of the law as refer to the reg- 
istration of conveyances, and other questions 
of similar interest and of modern growth. 
The work is divided into ten chapters, and 
sub-divided into 291 sections. In the notes, 
which are numerous, we find very recent de- 
cisions cited, and it is apparent that the 
author has expended a great amount of 
labor in bringing the work down so as to in- 
clude all that there is new on this subject. 


THe ATLANTIC ReEeporTER, Volume 34, 
containing all the decisions of the Su- 
preme courts of Maine, New Hampshire, 
Vermont, Rhode Island, Connecticut and 
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Pennsylvania ; Court of Errors and Ap 
peals, Court of Chancery, and Supreme 
and Prerogative courts of New Jersey; 
Court of Errors and Appeals and Court of 
Chancery of Delaware; and Court of Ap- 
peals of Maryland. Permanent edition. 
April 1-July 15, 1896. With tables of 
Atlantic cases published in Vols. 66, Con- 
necticut Reports; 7, Houston’s ( Dela- 
ware) Reports; 88, Maine Reports; 172 
and 173, Pennsylvania State Reports. A 
tavle of statutes construed is given in the 
og St. Paul: West Publishing Co. 
96. 


This volume contains an unusually large 
number of decisions, some of which include 
novel points and are on the following sub- 
jects: Insurance, Highways, Municipal 
Corporations, Carriers, Horse and Street 
Railways, Wills, etc. There is a good index, 


A Manvat or Common Scnoor Law, by 
C. W. Bardeen, Editor of the School Bul- 
letin. C. W. Bardeen, publisher, Syra- 
cuse, N. Y. 1896. 


This is a small work in size, but contains 
290 pages and has been for twenty years the 
only recognized text-book on the subject of 
common school law. A portion of the work 
is based directly upon the New York law, 
but there are 600 points made concerning 
the statute laws of other states, and it will 
be found, generally speaking, to be a safe 
guide, for general use, anywhere in the 
United States. It seems to us that the work 
must be invaluable to trustees, as well as 
teachers, because innumerable questions 
concerning proper school rules, their en- 
forcement, the line between proper and im- 
proper authority on the part of teachers, 
the subjects of punishment, expulsion, 
wages and kindred topics, are gone into. 
The Manual costs $1. 








